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How can the emergent problem of ocean acidification be addressed in the already congested

landscape of multilateral environmental agreements?

Supplemental questions:

1. What efforts have already been made under existing multilateral environmental agreements to address

ocean acidification and where are the existing gaps in the governance of this issue?
2. Can reframing the problem of ocean acidification play a role in filling the identified gaps in governance?
(a) What are the different ways that ocean acidification can be framed?

(b) Can the use of various frames lead to reinterpretations of existing multilateral environmental agreements

that require States to address ocean acidification?

4 (Can the reframino of ncean acridificatinn enhance the nnccihilitiee nf evneroictie racime interactinn®

~ a - ~ ~
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AETICLE INFO ABSTRACT

Ocean acidification (&) is a major emergent stressor of marine ecosystems with global implications for bio-

OcEn acidifoton diversity conservation, sustzinable development and =conomic prosperity. lntemational acbon is imperative for
Intermational policy addressing it This paper builds a sciencebased governing framewark, identifying three ocverarching policy
Mittgation ohjectives and six areas for action that should be pursued so as to minimise this global problem. No anifying 4
Adaptatim treaty or legal instrument with the explict task of addressing O# carrently exists and it looks highly anlikely that

Loss and damage

Gov amy will eventuabe. & more pragmatic approach is to use existing multilateral agreements. However, taking oa

¥ as a unified problem seems o be beyond the scope of mxisting agreements, due to stroctural limitations and

the willingness of Parties. Given this, it is more likely that OA will be addressed by a netwark of zpreements,
each respondine to discrete slements of the oroblem of & within their canabilities. Howeser. it s andeasr how

existing MEA capabilities extend to addressing 0. This paper therefore offers an analytical framework throogh
existing governance sitractures can be explored for their capakbilities to respond to B4
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policy [~ AN ALTERNATIVE APPROACH FOR ADDRESSING

CO,-DRIVEN OCEAN ACIDIFICATION

by Fevomaca Gonzale:z®

m synthesis

Ocean acidification and climate change: synergies and
challenges of addressing both under the UNFCCC e e B e : e
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Ocoan acaficaton and climate change am linked Dy their common driver: CO,. Climate change is e CoNequence of a range
of GHG omissions, Dut 000N acAicason on a ghobal scale B caused solbly Dy NCmased concentrations of atmaspharc CO, L)

Reducing CO,; emEsons is Masfong T MOst aMOCive way 10 MBQAte 0Cean ackication. ACING 10 prevert further OCean Fre uentl asked ueSthnS

acaiication by reducing CO, amissions will al50 provide simulianeous Denafils Dy alleviaing future dimate change. Althaugh &
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10 eflectvaly tackie rsing OCoan accly ae also highighted

Is ocean acidification just another name for climate change?

No. While ocean acidification and climate change share a

Mayworks. dimaie change, dimata palicy, otean asdicanon, cosars, UNFCCOC

common cause (increases in CO, in the atmosphere), climate
Laciificaion des 0clans ot s changemant cimaique sont s par ks cluse commne : 1 CO,. Alors que 18 changement change encompasses the effects associated with changes in the
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Packiiomion dus 0oAans 65t @ shchim ies Smistons 600, AG pour SmpAchar ARG (ackiioaion dans s colens e to a lesser extent other climate reactive gases), which cause
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1. Introduction

Since the Industrial Revolution, more than 1.6 trnillion tonnes of CO; have been emitted into
the atmosphere as a result of the buming of fossil fuels, land.use change and other human

e Invitation to attend the side event:
—_— CLIMATE POLICY 12 (2012) 378-389

e 46 et i s [ R0 OCEAN ACIDIFICATION — THE OTHER CO; PROBLEM

Ocean acidification is an emerging global concarn and Is a risk to mani
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An Emergent Legal Literature on OA

FROM SEA TO CARBON CESSPOOL:
PREVENTING THE WORLD'S MARINE
ECOSYSTEMS FROM FALLING VICTIM TO
OCEAN ACIDIFICATION

L Inrsooucnon

Each year, the oceans absorb up to ome toa of CO, per each
persom on the planet.! Although bemeficial, this undertaking =
cause for alarm because the current amount of OO, in the -
mosphere has ot beem experenced om Earth for at least
H00,000 years.? While steps have been taken to reduce the
amount of OO, emisssons, OO, released by baman activities has
Increased by nearly 8% from pre-industrial levels? Simce that
time, the oceans have absorbed almost half of all CO, emissions,
decreasing levels of potential of hydrogen (pH) and making
thems more addic This process, now known as ocean acidifica-
tion, is rapedly increasing and has shrewdly been dubbed the
“other OO, prodlem.™ Unless occan acxdddication becomes part
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Is a New Multilateral Environmental Agreement
on Ocean Acidification Necessary?

Rakhyun E. Kim

No multilateral environmental agreement (MEA) has
s0 far been concluded with a view to addressing the
problem of ocean acidification. The United Nations
Framework Convention on Climate Change (UNFCCC)
is considered by many as being capable of addressing
ocean acidification as it regulates carbon dioxide emis-
sions — the root cause of the problem. In this article it
is argued that, on the contrary, the UNFCCC does not
provide an adequate legal framework for the problem
because ocean acidification is not an effect of ‘climate
change’, meaning that it de the X ji
diction. The article provides a critical examination of
whether ocean acidification is likely to be addressed
through the self-organization of existing MEAs or
whether a new MEA is necessary. Specifically, it
considers the extent to which the provisions of relevant
MEAs are applicable to ocean acidification and
how their decision-making bodies have responded to
the problem. This article observes inherent weaknesses
in the emerging polycentric order and reaches the con-
clusion that a new MEA on ocean acidification is nec-
essary to fill the regulatory gap. The article concludes
by outlining two hypothetical candidates as a way of
discussing key considerations informing the choice of
an appropriate form and forum for an MEA on ocean
acidification.

INTRODUCTION

Ocean acidification poses a serious global environmen-
tal challenge, but only recently has it caught the atten-
tion of the international community, having been
overshadowed by the climate change problem. Ocean
acidification is a direct consequence of the increased
concentration of carbon dioxide (CO.) in the atmo-
sphere due to anthropogenic activity, and has been
dubbed ‘the other CO. problem’.’ Oceans naturally
exchange CO. with the atmosphere, and constitute a
significant carbon reservoir in the global carbon cycle.

'S.C. Doney et al., ‘Ocean Acidification: The Other CO, Problem’

1 Annual Review of Marine Science (2009), 169, at 169.

D. Archer etal, ‘Atmospheric Lifetime of Fossil Fuel Carbon
Dioxide', 37 Annual Review of Earth and Planetary Sciences (2009),
17,

Over the past 200 years, the oceans have absorbed
about 40% of the excess CO, that humans have emitted
into the atmosphere.* Although this natural buffering
effect has helped to mitigate anthropogenic climate
change, the extra carbon taken up by the oceans is
decreasing their pH and making them more acidic.* The
increasing acidity is predicted to have dire conse-
quences for many marine ecosystems and species —
especially those organisms which form shells and plates

out of calcium carbonate, such as coral reefs.* Ocean
idi is now widely ized as being among
the most pressing global environmental challenges that

humanity faces in the years to come.®

Despite the significance of the problem, no multilateral
environmental agreement (MEA) has so far been con-
cluded with a view to addressing it. As a newly emerging
global environmental problem, ocean acidification
exists in an ‘international legal twilight zone'.” This
article explores whether a separate MEA on ocean
acidification is necessary to bring light to twilight and
fully address the problem. This question is particularly
relevant in the context of ocean acidification because
the United Nations Framework Convention on Climate
Change (UNFCCC)® and its Kyoto Protocol® could be
considered as being responsible for, and capable of,
addressing the problem. Indeed, these MEAs regulate
CO, emissions, the root cause of ocean acidification.”®

*RE. Zeebe et al., ‘Carbon Emissions and Acidification’, 321:5885
Science (2008), 51

“K. Caldeira and M.E. Wickett, ‘Anthropogenic Carbon and Ocean
pH', 425:6956 Nature (2003), 365

©J.-P. Gattuso et al., ‘Ocean Acidification: Knowns, Unknowns and
Perspectives', in: J.-P. Galluso and L. Hansson (eds.), Ocean Acidi-
fication (Oxford University Press, 2011), 201

®J. Rockstrom etal, ‘A Safe Operating Space for Humanity',
4617263 Nature (2009), 472.

7R, Baird, M. Simons and T. Stephens, ‘Ocean Acidification: A
Litmus Test for International Law’, 3:4 Carbon and Climate Law
Review (2009), 459, at 460,

® United Nations Framework Convention on Climate Change (New
York, 9 May 1992; in force 21 March 1994) (UNFCCC')

?Kyoto Protocol to the United Nations Framework Convention
on Climate Change (Kyoto, 11 December 1997; in force 16 February
2005) (‘Kyoto Protocol’)

* E.R. Harrould-Kolieb and D. Herr, ‘Ocean Acidification and Climate
Change: Synergies and Challenges of Addressing Both under the
UNFCCC', 12:3 Climate Policy (2012), 378.

© 2012 Blackwell Publishing Ltd, 9600 Garsington Road, Oxiord OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA
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How can the emergent problem of ocean acidification be addressed in the already congested
landscape of multilateral environmental agreements?

Supplemental questions:

1. What efforts have already been made under existing multilateral environmental agreements to address ocean

acidification and where are the existing gaps in the governance of this issue?
2. Can reframing the problem of ocean acidification play a role in filling the identified gaps in governance?

(a) What are the different ways that ocean acidification can be framed?

Can the use of various frames lead to reinterpretations of existing multilateral environmental agreemen
at require States to address ocean acidification? /

4 (Can the reframino of ncean acridificatinn enhance the nnccihilitiee nf evneroictie racime interactinn®
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Article 2
OBJECTIVE

The ultimate objective of this Convention and any related legal instruments that the
Conference of the Parties may adopt 1s to achieve, in accordance with the relevant provisions of
the Convention, stabilization of greenhouse gas concentrations in the atmosphere at a level that
would prevent dangerous anthropogenic interference with the climate system. Such a level
should be achieved within a tume frame sufficient to allow ecosystems to adapt naturally to
climate change. to ensure that food production is not threatened and to enable economic
development to proceed in a sustainable manner.

Article 3

PRINCIPLES
3. “Climate system’ means the totality of the atmosphere. hydrosphere, biosphere and
geosphere and their interactions.
L. The Parties should protect the climate system for the benefit of present and future

generations of humankind, on the basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities. Accordingly, the developed country
Parties should take the lead in combating climate change and the adverse effects thereof.
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Article 1
DEFINITIONS*

For the purposes of this Convention:

l. “Adverse effects of climate change” means changes in the physical environment or biota
resulting from climate change which have significant deleterious effects on the composition,
resilience or productivity of natural and managed ecosystems or on the operation of
soclo-economic systems or on human health and welfare.

2. “Climate change” means a change of vhich 1s attributed directly or indirectly to
human activity that alters the composition ot Tireglobal atmosphere and which 1s 1n addition to
natural climate variability observed over comparable time periods.

3. “Climate system™ means the totality of the atmosphere, hydrosphere, biosphere and
geosphere and their interactions.
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The average weather

» “Climate change” means a change of average
weather which is attribute indirectly to
human activity that alter ion of the
global atmosphere...

> “Adverse effects of climate change”

. in the plagsical environment or bio

I I l Climate

Climate in a narrow sense 1s usually defined as the “average
weather” or more rigorously as the statistical description in
terms of the mean and variability of relevant quantities over a
period of time ranging from months to thousands or millions
of years. The classical period 1s 30 years, as defined by the
World Meteorological Organization (WMO). These relevant
quantities are most often surface variables such as temperature,
precipitation, and wind. Climate in a wider sense 1s the state,

including a statistical description, of the climate system.
IPCC TAR 2001
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SECTION 3. INTERPRETATION OF TREATIES

Article 31, GENERAL RULE OF INTERPRETATION

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes:

(@) Any agreement relating to the treaty which was made between all the parties in
connexion with the conclusion of the treaty:;

(b) Any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.

3. There shall be taken into account, together with the context:

(@) Any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

(b) Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(¢) Any relevant rules of international law applicable in the relations between the
parties.

4. A special meaning shall be given to a term if it is established that the parties
so intended.

Article 32. SUPPLEMENTARY MEANS OF INTERPRETATION

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(@) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable.
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Determined to protect the climate system for present and future generations,

Article 2

OBJECTIVE

The ultimate objective of this Convention and any related legal instruments that the
Conference of the Parties may adopt is to achieve. in accordance with the relevant provisions of
the Convention, stabilization of greenhouse gas concentrations in the atmosphere at a level that
would prevent dangerous anthropogenic interference with the climate system. Such a level
should be achieved within a time frame sufficient to allow ecosystems to adapt naturally to
climate change, to ensure that food production 1s not threatened and to enable economic
development to proceed in a sustamable manner.

Article 3
PRINCIPLES

In their actions to achieve the objective of the Convention and to implement its
provisions, the Parties shall be guided, inter alia, by the following:

L. The Parties should protect the clumate systein for the benefit of present and future
generations of humankind, on the basis of equity and in accordance with their commeon but
differentiated responsibilities and respective capabilities. Accordingly, the developed country
Parties should take the lead in combating climate change and the adverse effects thereof.
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» Scientifically defensible to describe ocean acidification

as an effect of climate change

Given that the UNFCCC doesn’t define ‘climate’ the

broader description, as the ‘state of the climate system

can be used.

This description is consistent with coth the object and

purpose of the Convention and its negotiating history.

Describing ocean acidification as an effect of climate
change would overcome the structural limitations that
that have been identified within the UNFCCC when
ocean acidification is framed as a problem concurrent to

climate change.
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Art. 194.1

Art. 194.2

Art. 194.3

Reduce CO2
Emissions

Art. 207

Art. 211

Art. 195

Remove CO2

Art. 196

Art. 208

Art. 210

Art. 199
Minimize
and address
ocean

acidification

Art. 192

Art. 61.2

A Strengthen
resilience &
adaptive capacity

Art. 117
Art.61.3

Art.61.4

Restore degraded
ecosystems

Art. 63
Art. 64

Art. 119

Harm management

Art. 235

A
[ | |
UNCLOS Provisions relevant to Areas for action Objectives
ocean acidification
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T5: “By 2020, the rate of loss of all natural
habitats, ...is at least halved and where feasible
brought close to zero and degradation and
fragmentation is significantly reduced.”

T6: “By 2020 all fish and invertebrate stocks
and aquatic plants are managed and harvested
sustainably ...”

Remove CO2

Strengthen
resilience

T11: “By 2020, at least ... 10 percent of coastal
and marine areas, especially areas of
particularimportance for biodiversity and

Minimize and
ecosystem services, are conserved ...”

address ocean
acidification

Adaptation
T12: “By 2020 the extinction of known
threatened species has been prevented and
their conservation status, particularly of those
most in decline, has been improved and
sustained.”

T14: “By 2020, ecosystems that provide
essential services, including services related to
water, and contribute to health, livelihoods
and well-being, are restored and
safeguarded...”

Restore
degraded
ecosystems

T15: “By 2020, ecosystem resilience and the
contribution of biodiversity to carbon stocks
has been enhanced, through conservation
and restoration, including restoration of at
least 15 per cent of degraded ecosystems,
thereby contributing to climate change

itigati d adaptation.”
\ mitigation anad ada on }\ }\ }
Y Y Y
Provisions relevant to Areas for Objectives

ocean acidification collective action
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UNCLOS

| | - MARPPOL
........ )
Ramsar _ Restore Reduce €O &~
CMS J "~ ecosystems
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